WILLIAM J. ScoTT
ATTORNEY GENERAL
STATE OF ILLINOIS
500 SOUTH SECOND STREET
' SPRINGFIELD

NoVember 15, 1973 .

FILE NO. 5-665

CONSTITUTION: TN
Salary of Township Road Commissio '

Honorable Clarence E. Neff
State Representative
47th District of Illincois
Box 36&

Stronghurst, Illincis

Dear Mr. Neff:

uld appreciate an official
ur office on the folleowing

is conatituticnal to increase the term of
a township road commissioner, and if so,
whether it is posaible to give him a raise
_ in salary. 1In the 1972 Session of the

General Assembly, an amendment was made to
Illinois Revised Statutes (1971), cChapter
121, Section 116, to extend the term of
those road commissioners elected in 1971
from 4 to 6 years. Those elected in 1977
will again be elected for 4-year terms.
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Section 6-207 of the same Road and Bridges
Act, cited above, provides that on or before
the last Tuesday in Maxch prior to the date
of the clection for road commissioners, the
township board is to set the compensation of
the road commissioner.

The Constitution of 1B70 provided in
Article 1V, sSection 26, that the tems of
elected officlals could not be increased
during their term in office, however, the
Constitution of 1970 does not have this
provision. On the second aspact of the
question, the 1970 Conetitution provides in
Axticle VII {Local Government Article)
Section ? (b) that ‘'an increase or decrease
in the salary of an elected officer of any
unit of local government shall not take
effect during the term for which that officer
is electsd.'

Spacifically, the Commission seekz an
opinion the following queations:

l. In view of Article VII, Section éc
of the 1970 Constitution, was PA77-2171
amending the Illinois Highway Code (Chapterx
121 86-116) by legislatively extending the
term of office of the Bighway Commissioners
‘wnconstitutional?

2. In view of Article VII, Section 9
of the 1970 Constitution and PA77-2171 men-
tioned above, would an increase in the highway
commisaicner's salary before the beginning of
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the two year extension be unconstituticnal? --

In particular, would the fact that the commiesicners
ware glectad to only a four year term make such

an increase pormissible in view of the constitutional
wordings ' . . . shall not take effect during the
term for which that officer iz elected,'"

I assume from your letter that you are primarily con-
cerned with the highway commissioner of a road district
comprised ¢f a single townehip, You have inquired inte
the constitutionalty of the extension of this officer‘'s
term, in reference to section 4{c) of article VII of the
Tilinois Constitution of 1970.

The term of coffice of township highwgy commisgsioners
was extended pursuant to an omendment to secticn 6-116 of
the Illinoie Highway Code. Ill. Rev., Stat. 1972 Supp., ch.
121, par. 8116,

" & * % Except »g otherwise provided in
this Saction with respect to highway
commissioners of township and consolidated
township road districts, on the first Tuesday
in April in 1959 snd every 4 years thereafter
in 3ll counties, othar thsn counties in which
2 county unit read district has been estab-

lished and other than Cook County, the high-
way commisgioner of each road district and the
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district c¢lerk of each road district having
an elected clerk, shall be elected to hold
office for a term of 4 years, and until his
sweeessor is elected and gualified; in each
township and consolidated township road
digtrict outside Cogk County, the highway
commissioner elected in 1271 shall serve
for a term of & years and until his successor
is clected and qualified, and a highwa
issionex shall be slected on the first
Tuesday in April, 1977, and every 4 years
thereaftar to hold office for a teim of 4
ears and until his successor is slectad
and qualified. The highway commissioner
of each road district in Cook County shall
be elected on the firat Tuesday in April,
1957 and every 4 years thereafter for n
term of 4 years, and until his successor is
electad and qualified, * * ¢ " (Emphagis
added, )

Baction 4/ of article VII of the Illiincis Constitution
of 1970 provides:

"Bach gounty shall elect a sheriff,
county «lerk and treasurer and may eleot
oX appoint a coroner, recorder, assessor,
auditor and such other officers asg pro-
vided by law or by county ordinance.
Except asg change

slected county officera‘mhall bemelected
for terme of four yeare at general alections

as provided by law. Any office may be
created or eliminated and the terms of
office and manner of selection changed by
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county-wide referendum, Cffices other than
sheriff, county clerk and treasurer may be
eliminated and the terms of offica and manner

cf selection changed by law. Cffices eother

than sheriff, county clerk, treasurer, coroner,
recorder, assassor and auditor may be eliminated
and the teorms of office and manner of sclection
changed by county ordinance.” (Emphacis added.)

While section 4:/¢: is aignificant in estyblishing four
year terms, subject to change as therein provided, it should
be noted that section 4(e¢) addressas itself to "county
officerxs”. Saction 6~112 of the Illinois Highway Code
(Il1l. Rev. Stat. 1971, ch., 121, par. 6-112} raads in
pertinent part:

SHLk % " The highway commissicner of each road
district comprised of a single township is an
officer of that township."

Therefore, the language of section 4(c) is not applicable
to township highway ceommissioners.

What is determinative, in my opinion, i{s the fact that
the Illinois Constitution of 1970 contains no blanket
restraint upon extengsion of tarme which can be deemaed

applicable to the officers here under consideration. It
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has long been held that the Tilinols Constitution is net

a grant cof power tb the General Assembly -« it ig t¢ be

regarded as z restriction on its powers., (Harb v.

Pitcairn, 392 11l. 13€; People v. TTA, 392 Il11l. 77.)

The Illinois 5up:éme Court in Gillespie v. Burrett,
366 Il1l, 612 at page 615, stated as follows:

*It has been the uniform holding of
this court, beth under the present
Constitution and the prior ones, that
the legislature possesses every power
not delegated to some other department
cr to the Federal Government, or not
denied to it by the Constituticn of the
gtate of the United States. * * 3
(Emphaszis added.) '

Purthermore, in absence of congtitutional ‘prohibition,

the legisliature which creates an office, has plenary power

with respect to that office so that it may abolish the
office, change it ox shorten cor lengthen the term of
"the office., 63 Am, Jur, 2d,, Public Cfficers and
Employees, szec., 147.

Since the Illiineis Conetitution does not forbid
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lagisiative alteration of terms of offics except in very
limited circumstances not applicable hers, I am of the
opinicn that the Genaral Assembly has the residual authority
to iegislate on ﬁhia matter,

Having determined that the legislature h#a.tha power
to increase the tarms'of office of township highway
commissioners, it remains to be considered whethar the
compensation of such officars can lawfully be changed
during any portion of thei: axtended six~year tarms.
Pursuant td‘seéﬁian 6-207 of the Illinols Righway Code
(x1l. Rav. stat. 1972 supp., ch., 121, par. 6-207), tﬁa
function of mmkinglaalary adjustments of fownship highway
commissionars is vested exclusively in the boards of town
auditors.

Howaver, aincé that function is statutory and is at
laast potentially subject to change or preemption‘by further
legislative enactment, this opiﬁion will deal broadly with

the question of galzrry changes during terms of cffice,




Honoyvallle Clarencs B. Heff - &,

whether by board or by General Assembly action.
Section 9(b) éf article VII of the Iilincis Constitution
of 1970 ieadﬁz
"An increase or decrease in the salary of an
clected officer of any unit cof local govern-
ment sh:ll not take effect during the term
for which that cfficer is elected.” '
Undexr any reasonable construction of ihi& aectioﬁ, changes
in the salaries of cammiaaioners elected in 1971, made
effective during the initial four yeaxrs of ﬁhair tarmé,
would be patently unconstitutional. The critical question
is whother tﬁa two years added pursuant to the amendment
of szction 6-11% can be regarded as'falling cutside the
sweép of ths phrase “tewm for whiaﬂ that officer is
elected,” thus immunizing from conetitutional restxaint
an increase or ﬁacreaé& made @ffective during the two-
year "add-on’ period. |

It is a fundamental canon of conatitutional construction

that the true meaning of words used can best be ascertained
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by considexing the purposes cf the constituticnal provisien

{see Feople ex rel. Helson v. Jackson-

COrpas 400 Xile 533 (i9<E€). The rule is
yell stated by the illiincis Supreme bcuxt in the case of
?@0 le v. Crawiey, 274‘x11; 139 {1916%.‘ wherein the céurt
sald at page 143 |

“In construing constitutions, as with
statutes, the chief purpoce is to give effect
to the intent of the makers € * ¢ | In ek~
ing such intention we arxe to consider the
language wsed, * * * the evil to bs remedied
and the object to ba attained. ' We sre not
confined to the literal maanlng of the words,”
\Ewphasis adﬁed 3

Speeifically,-a constitutional provision that the salary
'or campensatxon of aay publia off;cer uhdll not ba in-
craased or dlminlhh@& durﬁng his term of offlc iz
compxebanaiVe and should be interpretad broadly to promote
its policy. }?feésman v. 2'Algsandro, {Marylanﬂ.i%ﬁﬁ). 125
A, 24 35, | |

The illinnis Suprsme Court has had gccasion to conszider

tha purpose of proviéiona similar tc the presont section 9 (b}
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which were contained in the Constitution of 1870. (See

Paabodx v, Russel, 301 11l., 439; ?ecgle ex rel. McDavid

v, Barrett, 370 1ll1l. 4'8.) In Peogla ex rel, McDavid v,

Barrett, the court stated at page 480;

"Saction 16 of Article VI prohibits
the increase of a circuit judge’'s s=alary
during his incunbency, or hie receiving
any other compensation, perguisite or
benefit in any form. Section 19 of
Article IV prohibits the granting of
any extra compensation to any public

- officer, agent, servant or contractor,
after service has been rendered or
contract made. The purpose of these

const;tgtianal grovinions is gggioug.
b ~ i i t 30

gresag;a or Egrsnaaigg or because gf o
gratitude, to favor parties or individuals

rocur or promoti a 'legiglative increase
of his salar is rewmoved from the incumbent's

path.” (Bmphasis added.)

In "The Iilinoisz Constitution: an Annotated and Cemparéeive
Analyzis*, (1969) xnstituta of Government and Public Affairs,
University of Illinois, Messrs. Braden and Cohn, respected
commentators on Illinois Constitutionzl 1&&. obsexrve as

follows at page 476-7:
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- "There ara two simple principles in-
volved in thies increasze or decrease in
salary busineszs, but in the welter of
litigation the principles sometimea
gaam to be forgotten., One principle is
that ths man who determines the amount
of a salary should not he allewed to use
that power to influence scmeone who is
not rgsponasible to him * # @« |

Whera compensation is sat by a

- legislative body for executive and ade
ministrative officials, the principle is
applicable to any officials who are elected
by the voters, for under the theoxy of
geparation of powers, the fact of elaction
means that ti are s sed to be ind dent
of the legislature * * ¢

* & %

The second principle is that a man
ought not to be able to increase his own
galary. Thus it is appropriate to prohibit
those people who make appropriations -
legislators, superxvisors, commissioners,
councilmen, aldermen - from increasing
their own salaries during the term for
which they are elected.” (Emphasis added.)

If the words ~during the term for which that officer is
elected’ were to be constxued as applying only to the four-

year torm originally in force when the highway commissioners
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were 2lected in 1971, the effect would be to nullify the
operation of sectica 9(b) with respect to the salaries of
incumbent commissicners during the final two years of their
current terms. Such a narrow and technical constructien
- would do viclence to 2n objective strongly expressed in
section 9(b) and in the three othat companion provisions
of the 1970 Constitution, namely, to erect a barrier batween
officera, during their tenure ss public officials, and those
who are empowcred to establish the compensation of such
officers. Were such barrier to be removed, some office-
holders might, by virtue of their incumbency, exert
considerable pressure to obtain favorable galary adjust-
ments, By the same token, the mere poseibility that thé
salary of an officer might be decreased during his term
could severely impair his independence and freedom of
action ae 3 public sexvant.

Finally, it has been held that a prohibition against

a change of compensation of officers applies to officers
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whogse terms have beﬂn‘langthena&_by cenatitutional amend-
mente and legislation under them and prcﬁibits any increase
in their anﬁp@nsaticn,during their emtended tarms. 67 C.J.8,
Officers, sec, 95, -

Since under the Local Government Article of the new
Constitution, the legislature and other governmental bodiss
now posgess axténsiVa powers to alter terms of office, the
potentiggkfcx future evasion of section 9(b) by a two-step
process of increasing terms and Qubseéuently alte:ing
salaries can scarcely be ignored. C(bviously, it was not
the intent of the*grama:s‘of the Constitution and the people
in adopting it tﬁat the legislature éx_&ocal government
boards may lawfully do in two sfepa that which is expressly
pkohibit@d if done in a single step. It seems clear that
the courts of this 3tate would he loath to adopt a
construction of section 9(b) which would permit this
mischievous result to occur.

Therefore, it is my opinion, that the words "term for
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which * # # glected” mean the entire period during which
the right of elective office is possessed; Thus, for
purposaes of section 9(b), any valid extension of a term
of elective office is ms much a paxt ¢f the elective term,
as is the term which was formerly prescribed.

in reaching this conclusion,. I am cognizant of the
decision of the Supreme Court of Indiana in Swank v.
Tyndall, 78 N.E. 24, 535 {(1948), wherein the court upheld
the 1&gi§lature’s increase of an officer‘'s salary whose
term had been extended as a result of a "skip-election”
law., While the court held that the geriba of exteneion
was not a part of "the term for which such officer was
alactéa or appointed,” it is significant that the pro-
hibitian against salary increases invelved therein was
statutory rathernthan a constituticnal one. In this regaxd,
it is impcrtant to beay in mind the teaching of our Supreme

Court in People v. Crawley, supra, wherein it was stated at

page 142
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*4 % % [1]less technical rules of
conatruction are applied in comstruing
constitutiong than in conatruing ztatutes.
'Naxrow, technical reasoning iz misplaced
when it is brought to bear upon z2n instru-
ment framed by the pesople themsalves for
themselves, and designed as a chart, upon
which every man, learned and unlearned,
may be able to trace the leading principles
of government.'” [Citations ommitted.]

Tha court in Swank v. Tyndall seemingly recognized this
distinction by devoting a substantial portion of its
opinion to the issue of whether or not an earlier attempt
by constitutiocnal referendum to include the salary increase
prohibition in Indiana's Constitution had failed of adoptian.
(The court ruled that it had failed.) Such emphasis on the
constitutional issue strongly implies that the Swank case
might have been decided differently if Indiana's restraint
against salary increases had in fact been one of consti-
tutional stature.

Furthermore, it iz interesting to note that an earlier

Indiana decision tends to support the kind of interpretation

which I have relied upon hexein. 1In the case of Harxison v.
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Menaugh, 131 Tnd, 268, 31 R.®. 117, 122, the court sald;

*In consideration of this constitutional
provision, the electore of this state, when,
by their ballots, they designate a person to
£ill a public office the tenure of which is
prescribed either by the constitution or some
statute, mast be presumed to understand and

know thst the contingent helding of the
officer until his successor is aelected and
quslified iz as wuch a2 part of the term for
which he is elected as is that which is
expressly preseribed and fixed.” (Emphasis

added,

Finally, it should be menticned that insofar as the
boards of auditore are concerned, sgection 6-207 of the
Illinois H:ghway Cude contains an additional obstacle
to changes in the salaries of township highway commissiocners
during any part cf their extended terms. That cection pro-
vides, in relevant part, as foliowe:

" % # % {Tlhe boards shall fix the
compensaticn of the commissicner, whethsy
&an annual salary or a per diem, on or before
the last Twesday in March prior to the date

of election of the commissioner * s * ©,
{Emphasis adied,: _

In espence, this section makes the adjustment of
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salaries a function to be undertaken in anticipation of an
election, 3By necessary»implicatinn, gsuch adjustment is to
be prospective in operation and linked to the change of
texrm which the election entails. Since the'ammnﬂment cof
section 6~11C which created the extension specifically
fixed the next election date foé highway commisszicaners
electad in 1971 as the first Tuesday in April, 1977, any
board attempt to imylsmﬂnt salaxy adjustments prior to
such election date kaulﬂ, in my cpinion, viclate the
intendment of the statute in its present form.

For the reasons stated akove, it is my opinion thétz:
(1) General Assemdly's amendément tc secticon ﬁ;llﬁ'af the
Illincis Highway Ccde, which xresulted in an extension of
the current term of township highway commiszioners from
four to six years is constitutionally valid and binding;
(2) any iegislativa action which would have the effsct of

altering the compensaticn received by such commissioners

“during any portion of their extended term would be vioclative
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of séction 2({b} and therefore void; and {3} any attempt by
5 board of auditors to make such a salary adjustment would
be repugnant both to the Constitution and to the present
proviéions of secticn 6-207 whereby such adjustments are to
apply only to the néxt election of the commissicners.

Very truly yours,

ATTCRNEY GENERAL




